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A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) OR THIRTY (30) DAYS, 
WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 
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2a)D This action is FINAL. 2b)S This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 
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Application Papers 
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Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1.85(a). 
Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 
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DETAILED ACTION 

The amendment received on March 27, 2006 is acknowledged and entered. 
Claim 1 has been amended. No claims have been added. Claims 1-16 are pending. 

Continued Examination Under 37 CFR 1.114 

A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1.17(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1 . 1 1 4, and the fee set 
forth in 37 CFR 1.17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on March 
27, 2006 has been entered. 

Response to Amendment and Arguments 

Applicant's arguments filed March 27, 2006 have been fully considered but they 
are not persuasive. 

In response to applicant's argument that the references fail to show certain 
features of applicant's invention, it is noted that the features upon which applicant relies 
(i.e., a model that reflects real-time market sensitivities) are not recited in the rejected 
claim(s). Although the claims are interpreted in light of the specification, limitations from 
the specification are not read into the claims. See In re Van Geuns, 988 F.2d 1 181 , 26 
USPQ2d 1057 (Fed. Cir. 1993). 
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In response to applicant's argument that Herz et al do not disclose receiving 
configuration data from an Internet merchant that operates the web site, the examiner 
respectfully disagrees. Herz et al. disclose that "just as in other price-point 
determination systems, vendors may share their databases of relevance feedback on 
<shopper f offer> pairs. Thus, when the system is evaluating a proposed <shopper f 
offer> pair to decide whether it is worth making a particular offer to a particular shopper, 
it has a better chance of finding similar <shopper } offer> pairs by consulting the several 
vendors' databases" (see paragraph [0278). 



Claim Rejections - 35 USC §112 

The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

1. Claim 1 is rejected under 35 U.S.C. 112, second paragraph, as being indefinite 
for failing to particularly point out and distinctly claim the subject matter which applicant 
regards as the invention. 

As for claim 1 , the examiner is unable to determine by the claim language "a 
model that is able to reflect real-time market sensitivities" if the model actually reflects 
real-time market sensitivities. 
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Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 122(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351(a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21 (2) 
of such treaty in the English language. 

2. Claims 1-16 are rejected under 35 U.S.C. 102(e) as being anticipated by Herz et 
al. (US PG Pub. 2001/0014868). 

As for Claim 1 , Herz et al. discloses a method comprising: 

(a) receiving configuration data from the Internet merchant (paragraphs [0004]- 
[0005], [0278]); FIG. 1) 

(b) randomly sampling visitors to the Internet website according to the 
configuration data to create a model that is able to reflect real-time market sensitivities 
(see Supra paragraph and [0006], [0021], [0308]-[0309]); 

(c) determining an optimal price using the model acquired in step (b) by 
electronic manipulation using a processor (see Supra paragraphs, [0236], [0240]- 
[0241]); and 

(d) displaying the optimal price to the Internet merchant (see Id.). 

As for Claim 2, Herz et al. further disclose the method, wherein said configuration 
data includes sampling parameters (see paragraphs [0004]-[0006], [0021]). 
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As for Claim 3, Herz et al. further disclose the method, where said configuration 
data includes potential prices that are offered to the sampled population in step (b) 
(paragraphs [0021], [0236], [0241]). 

As for Claim 4, Herz et al. further disclose the method, wherein said configuration 
data includes whether the sampling is to be performed continuously or at discrete 
intervals (see Supra paragraphs). 

As for Claim 5, Herz et al. further discloses the method, wherein said 
configuration data includes data for segmenting the population into clusters (paragraphs 
[0005]-[l0006]). 

As for Claim 6, Herz et al. further discloses the method, wherein said 
configuration data includes a minimum threshold for automatically propagating an 
optimal price (paragraphs [0021], [0236], [0241]). 

As for Claim 7, Herz et al. further discloses the method, wherein said random 
sampling is performed on the entire population of visitors to the website (paragraphs 
[0004]-[0006]). 
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As for Claim 8, Herz et al. further discloses the method, wherein visitors to the 
website are grouped, and each group is sampled separately (see Id.). 

As for Claim 9, Herz et al. further discloses the method, wherein an optimal price 
is determined for each group (paragraphs [0006], [0021], [0236], [0241]). 

As for Claim 10, Herz et al. further discloses the method including updating the 
website such that a visitor is offered the optimal price determined in step (c) according 
to the 

visitor's group (see Id.). 

As for Claim 1 1 , Herz et al. further discloses the method, wherein groups are 
determined based upon prior purchasing behavior (see Supra paragraphs). 

As for Claim 12, Herz et al. further discloses the method, wherein groups are 
determined based upon demographic characteristics (paragraphs [0005]-[0006]). 

As for Claim 13, Herz et al. further discloses the method, wherein step (c) 
comprises determining a price that optimizes profit (paragraphs [0236], [0241]). 

As for Claim 14, Herz et al. further discloses the method including: automatically 
updating the website to use the optimal price determined in step (c) (see Id.). 
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As for Claim 15, Herz et al. further disclose the method including: automatically 
updating the website to use the optimal price determined in step (c) if the optimal price 
meets a minimum threshold (see Id.). 

As for Claim 16, Herz et al. further discloses the method, wherein the minimum 
threshold is that the optimal price determined in step (c) is a predetermined percentage 
better than a currently offered price for the product (paragraphs [0005]- [0006], [0021], 
[0236], [0241]). 

Conclusion 

3. The examiner has cited prior ad of interest, for example: 

1) Halbert et al. (US Patent Number 6,101,484), which disclose a dynamic 
market equilibrium management system, process and article of manufacture. 

2) Jenkins et al. (US Patent Number 6,285,983), which disclose Marketing 
systems and methods that preserve consumer privacy 

3) Manganaris et al (US Patent Number 6,976,000), which disclose the Method 
and system for researching product dynamics in market baskets in conjunction with 
aggregate market basket properties 

4) "Pilot Software Announces Retail Performance Monitor; Pre-Defined Retail 
Applications for Merchandise, Operational Analysis" Nov. 23, 1998; Business Wire. New 
York. pg. 1 
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4. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Freda A. Nelson whose telephone number is (571) 272- 
7076. The examiner can normally be reached on Monday - Friday. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, John Hayes can be reached on 571-272-6708. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 




